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 1.  TIME:  8:30   CASE#: MSC12-00567 
CASE NAME: PEOPLE OF CALIF VS. BP WEST CO 
SPECIAL SET HEARING ON: OBJECTIONS TO PROPOSED JUDGMENT AFTER 
TRIAL SET BY COURT 
* TENTATIVE RULING: * 
 
BP’s Objection to the Proposed Judgment:  BP objected to ARB’s inclusion of pre-judgment 

interest in the Proposed Judgment.  ARB has withdrawn that item.  Thus the objection is moot. 

ARB’s Objections to Proposed Statement of Decision:  

1) The number of violations.  ARB argues that the three shipments unloaded over more 

than one day consisted of a total of 16 compartments.  Thus, there should be 32 

additional violations, rather than three.  This is a new argument that was not made 

during the Phase 2 trial.  It relies on the Phase One testimony of Captain Steven 

Alexander.  He testified that it was “common” to unload more than one tank at a time to 

keep a ship on an even keel.  But, he testified, he had not seen any of the ships at issue 

being unloaded, and that ships are not unloaded exactly the same way every time. More 

to the point, he did not say it was common to unload all compartments at once.  Even if 

one assumes that more than one compartment is unloaded simultaneously, we simply 

do not know whether two, four, six or some other number of compartments were 

unloaded together.  In short, there is no evidence in the record about how these ships 

were unloaded or how many compartments were unloaded on a given day. (Thus, the 

Court need not reach the legal argument raised by BP.)  ARB’s objections are overruled.  

 

2) Volume Weighted Averaging/Shipment #4.  ARB objects to the exclusion of shipment #4 

from the Court’s findings of violation.  It contends, now, (without citation to the trial 

transcript) that “these ships were filled as evenly as possible from all supply tanks so as 

to keep the ship from listing or capsizing,” so volume-weighted averaging may be used 

for “approximating the contents of the compartments…[under] a preponderance of the 

evidence standard.”  In making that argument it does not address the testimony of its 

own witness, Fred Schmidt, who testified that “there’s no way to determine unique 

contents of each marine vessel compartment by using ... volume weighted averaging.” 

The Court can conceive of ways in which the use of volume weighted averaging of the 

tanks at issue might have been bolstered.  But that was not put in evidence, and the 

Court has no way of knowing what criticisms might have been made of such an effort.  

All it knows is that ARB’s own witness said “there’s no way” to use volume-weighted 

averaging.  ARB relies on BP’s expert, Jim Lyons.  But as noted in the Proposed 

Statement of Decision, he did not vouch for volume-weighted averaging; he simply 

considered it from a defensive posture.  ARB’s objections are overruled. 

 

3) Tank 5/Shipment 9:   As with volume weighted averaging, ARB seeks to discount the 

testimony of its own witness, in this case, Scott Underhill, who acknowledged on cross-

examination that a sample taken from a single tap on a refinery tank would not be 

representative of the entire contents of the tank.  Instead, ARB relies on Jeff Bode’s 
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testimony that BP had no evidence that the samples, including from Tank 5, were taken 

improperly.  There are a couple of things to be said about this.  One, the question is not 

whether the sample was taken improperly; it is whether a sample from one tap (rather 

than a running sample) adequately characterized the entire tank. Two, it was ARB’s 

burden to prove what was in the tank.  Its witness said you could not reasonably 

characterize the entire tank using one tap sample.  The fact that BP used the sample to 

“final” the tank may simply underscore that BP did not always take sufficient care to 

know what was in its fuel.  It does not support a finding that the tank was adequately 

characterized. Finally, the testimony cited by ARB (Bode PMQ Depo. 50:7-13) appears 

to reflect the lab technicians’ examination of the eight or ten samples given to him or her 

for custodial purposes; not the manner in which the tank was sampled by Matrix. ARB’s 

objections are overruled. 

ARB shall prepare a final form of judgment, seek approval as to form, and upload it to the 

complex litigation e-mail box in the usual way. 

 

  

  
 2.  TIME:  8:30   CASE#: MSC13-01011 
CASE NAME: VIK VS. FORD MOTOR COMPANY 
HEARING ON MOTION TO/FOR ATTORNEY FEES PURSUANT TO CCP 1794(d) 
FILED BY KELLY E VIK, DIANE VIK 
* TENTATIVE RULING: * 
 

 Under Civil Code § 1794(d) plaintiff, as the prevailing party, is entitled to recover “a sum 

equal to the aggregate amount of costs and expenses, including attorney’s fees based on actual 

time expended, determined by the court to have been reasonably incurred by the buyer in 

connection with the commencement and prosecution” of the action.  The rationale is plain: 

 

“By permitting prevailing buyers to recover their attorney fees in addition to costs and 

expenses, our Legislature has provided injured consumers strong encouragement to 

seek legal redress in a situation in which a lawsuit might not otherwise have been 

economically feasible.” (Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 985, 994 

[73 Cal. Rptr. 2d 682, 953 P.2d 858].) Robertson v. Fleetwood Travel Trailers of 

California, Inc. (2006) 144 Cal.App.4th 785, 817. 

 

 As plaintiff says, the inquiry begins with the “lodestar,” which may then be adjusted 

based on a number of factors.   

 

The statute …requires the trial court to make an initial determination of the actual time 

expended; and then to ascertain whether under all the circumstances of the case the 

amount of actual time expended and the monetary charge being made for the time 

expended are reasonable.  These circumstances may include, but are not limited to, 

factors such as the complexity of the case and procedural demands, the skill exhibited 
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and the results achieved. If the time expended or the monetary charge being made for 

the time expended are not reasonable under all the circumstances, then the court must 

take this into account and award attorney fees in a lesser amount.  Nightingale v. 

Hyundai Motor America (1994) 31 Cal.App.4th 99, 104. 

 

Both the statute and the cases that interpret it require that the moving party show that 

the fees were “reasonably necessary to the conduction of the litigation” and were “reasonable in 

amount.” Levy v. Toyota Motor Sales, U.S.A., Inc. (1992) 4 Cal.App.4th 807, 816. 

 

Here, the Court has carefully reviewed the bills submitted by the two law firms in each of 

the three cases.  See Declaration of Mark O’Connor, Ex. 32 through (Vik), Declaration of Mark 

O’Connor, Ex. 30-32 (Ramos), Declaration of Mark O’Connor, Ex. 30-32 (Reynolds).  Because 

some of the problems that appear to infect the bills are common to all three cases, the Court 

addresses them here, collectively. 

 

Plaintiffs’ counsel has extensive experience in litigating “lemon law” cases.  Indeed, the 

rates of many of the attorneys seeking fees is based on their expertise in the specialty of 

automotive litigation.   Given the extent to which counsel specialize in this field, and given the 

large number of similar cases they litigate, one would assume that there are efficiencies of scale 

that should be reflected on their bills.  Indeed, in this Court, there were six cases being litigated 

simultaneously, which presented largely similar issues, requiring essentially formulaic discovery, 

motions in limine and the like. 

 

The Court has read the bills in each of the three cases at issue here.  To a considerable 

extent, they show attorneys working on individual cases, doing ordinary litigation tasks.  In many 

circumstances, thought, it is difficult to discern how plaintiffs’ counsel mustered efficiencies with 

respect to matters that arise time and again in these similar cases. 

 In places, in the bills, it is clear that counsel did a task that was relevant to more than 

one case.  In some places, counsel tried to allocate a share back to each of several cases.  But 

it was not always clear that it was done consistently or coherently.  Some examples shows the 

difficulty of following the story told by the bills. 

 On May 9, 2015 “LAU” has an entry on the bill in each of the three case (Vik, Reynolds, 

and Ramos) that reads, identically: “Meeting with partners re opposition to petition for 

coordination (split with 5 cases).”  But less than a week later, on May 15, 2015, “KSC” enters 

“Meeting with partners and trial counsel re opposition to motion to coordinate (split with 8 

cases).”  Then, on May 18, 2015 “KVH” enters, Review notes and file and begin inclusion into 

opposition outline (split with 6 cases).”  And again, on May 21, 2015 “KVH” enters “Further 

preparation of opposition to coordination (split with 9 cases.)  Why 5, 6, 8 or 9?  Nothing in the 

bills explains that. 

 There is an additional point of confusion.  The May 9 and 15, 2015 entries say, 

respectively, there was a “meeting with partners” and “meeting with partners and trial counsel.”  

But each is the only entry for the date in question.  No “partners” or “trial counsel” entered time.  
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It is not clear where, if at all, the “partners” or “trial counsel” entered their time.  Was it another 

case that was subject to the coordination petition? If so, why? 

 Another example of the difficulty presented by handling multiple cases at once is found 

in the entries for May 6-11, 2016.  According to the O’Connor and Mikhov invoice, “LAU” and 

“SBM” attended a mediation on May 6 and May 9.  The O’Connor Law Group invoice shows that 

Mark O’Connor also attended.  All three of those timekeepers divided their time by “98 cases” 

but the first two entered .5 in each invoice; while Mr. O’Connor entered .3.  Either number is 

suspect.  If the timekeepers entered half an hour in each of 98 cases, they each entered 49 

hours for the day.  If a timekeeper entered three-tenths of an hour in each of 98 cases, he 

entered 29.4 hours for the day.   

 There is another anomaly with respect to that mediation. The O’Connor and Mikhov 

invoices say “(split with 98 cases/3 days).”  But there are time entries for only two days – May 6 

and May 9.  On each of those days, half an hour is recorded on each invoice.  Assuming that 

each of the two attorney recorded 98 hours and divided the time by three days, each still 

entered more than 32 hours each day.   

 Take another example.  On July 19, 2017 Mr. O’Connor recorded, on each of the three 

invoices in question, the identical entry: “Phone call with J. Shugart regarding outstanding 

attorneys fees” and charged 12 minutes.  Was the phone call 12 minutes? Was it 36 minutes?  

Was it more (because it involved other cases)?  There is no way of knowing – because unlike 

“LAU” and “KSC” Mr. O’Connor does not typically record when he is splitting time between or 

among two or more cases. 

 There is one example of triple billing which is clear.  The last entries on each of the three 

O’Connor Law Group invoices are virtually identical in all three cases.  Reynolds’ invoice reads, 

[Anticipated] Review FMC Opposition to Plaintiff’s Motion for Attorneys Fees and 

Prepare Reply.  Shawna Melton.  9/6/17 05:00 $1,625.  

[Anticipated] Review and revise Plaintiff’s Reply to FMC Opposition to Motion for 

Attorneys Fees.  Mark O’Connor.  9/7/17  03:30 $2,275. 

[Anticipated] Finalize Reply papers, file and serve.  Amy Fox.  9/8/17 01:30  $262.50 

[Anticipated] Attend and argue Hearing on Motion for Attorneys Fees. Mark O’Connor  

9/29/17 10:00  $6,500. 

 The last entry, in particular shows part of the problem clearly.  Mr. O’Connor is charging 

ten hours in each of three cases.  That’s thirty hours, to “attend and argue” the same motion in 

three cases, set for hearing simultaneously.  

 And virtually the same memorandum has been filed in each case – with only minor 

changes.  It could not have taken Ms. Melton 15 hours to produce three (slightly altered) copies 

of a short reply brief.  Nor could it have taken Mr. O’Connor ten and a half hours to “review and 

revise” such a document. 
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If this evidences what defendant refers to as “value billing” it calls into serious question 

much of what is on the bills.  For then they do not reflect the time spent on the case (the 

“lodestar”) so much as some notion of what counsel thinks the work is “worth.”   

 Reading the bills, it is difficult to believe that notion affect every entry.  As noted above, 

significant parts of the bills seem to reflect the ordinary work of an associate in a law firm 

working on a variety of litigation matters.  But they infect enough that the Court has serious 

questions about the accuracy of what it is reading. 

 Thus, the moving party shall come to the hearing prepared to address these matters.  

These may not be the only questions raised by the Court; but these, at a minimum, they must be 

discussed. 

 If plaintiffs establish that they have, indeed, provided evidence of a true lodestar, then 

the Court will consider plaintiffs’ request for a positive multiplier, and defendant’s request for a 

negative multiplier.  It will be guided by authority such as Serrano v. Priest (1977) 20 Cal.3d 25, 

49 which approved the trial court’s consideration of factors, including,  

(1) the novelty and difficulty of the questions involved, and the skill displayed in 

presenting them; (2) the extent to which the nature of the litigation precluded other 

employment by the attorneys; (3) the contingent nature of the fee award, both from the 

point of view of eventual victory on the merits and the point of view of establishing 

eligibility for an award; (4) the fact that an award against the state would ultimately  fall 

upon the taxpayers; (5) the fact that the attorneys in question received public and 

charitable funding for the purpose of bringing law suits of the character here involved; (6) 

the fact that the monies awarded would inure not to the individual benefit of the attorneys 

involved but the organizations by which they are employed; and (7) the fact that in the 

court's view the two law firms involved had approximately an equal share in the success 

of the litigation. 

As more recently phrased by the California Supreme Court, 

Under Serrano III, the lodestar is the basic fee for comparable legal services in the 
community; it may be adjusted by the court based on factors including, as relevant 
herein, (1) the novelty and difficulty of the questions involved, (2) the skill displayed in 
presenting them, (3) the extent to which the nature of the litigation precluded other 
employment by the attorneys, (4) the contingent nature of the fee award. (Serrano III, 
supra, 20 Cal. 3d at p. 49.) The purpose of such adjustment is to fix a fee at the fair 
market value for the particular action. In effect, the court determines, retrospectively, 
whether the litigation involved a contingent risk or required extraordinary legal skill 
justifying augmentation of the unadorned lodestar in order to approximate the fair market 
rate for such services. Ketchum v. Moses (2001) 24 Cal.4th 1122, 1132. 
 

 In addition, the Court notes that at the time set for his or her reply brief, each plaintiff 

filed a “Notice of Non-Opposition” to the motion for attorney fees.  But in each case defendant 
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filed (and, it appears, served) an “Opposition to Plaintiffs’ Motion for Attorney’s Fees and Costs” 

on October 5, 2017.  The document appears on File and Serve Express and bears the Court’s 

electronic filing stamp.  If plaintiff did not receive that opposition, it should be prepared to state 

that. 

 

  

 3.  TIME:  8:30   CASE#: MSC13-01480 
CASE NAME: REYNOLDS VS. FORD MOTOR CO. 
HEARING ON MOTION TO/FOR ATTORNEYS FEES FILED BY JAMES REYNOLDS 
* TENTATIVE RULING: * 
 
See line 2. 

  

 4.  TIME:  8:30   CASE#: MSC13-01589 
CASE NAME: RAMOS VS. FORD MOTOR COMPANY 
HEARING ON MOTION TO/FOR ATTORNEYS FEES FILED BY LAURA RAMOS, 
ROBERT RAMOS 
* TENTATIVE RULING: * 
 
See line 2. 

  

 5.  TIME:  8:30   CASE#: MSC14-01730 
CASE NAME: LACKEY VS. GREGG DRILLING AND 
SPECIAL SET HEARING ON: MOTION FOR FINAL APPROVAL OF CLASS 
SETTLEMENT SET BY COURT ON 1-26-17 
* TENTATIVE RULING: * 
 
 The parties are to appear. 
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 6.  TIME:  8:30   CASE#: MSC15-02030 
CASE NAME: SPRACHER VS. ZAGARIS 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY ACTION 
FILED BY PAUL M ZAGARIS, INC, DISCLOSURE SOURCE, VALLEY NHD, INC 
* TENTATIVE RULING: * 
 
Having litigated this case in court for nearly two years, defendants now seek to compel their 
dispute with the remaining plaintiff, Carol Higashi (“Higashi”), to arbitration. The motion to 
compel arbitration is denied. Defendants have waived their right to insist that this dispute be 
arbitrated. 

Defendants say that they could not have moved earlier to compel arbitration because there were 
other plaintiffs in the case who had signed different arbitration agreements. Thus, according to 
defendants, there was a risk that various arbitrations would have been required, raising the 
specter of inconsistent rulings. In other words, defendants made a strategic decision to forego 
seeking arbitration in favor of litigating all of the claims alleged by the various plaintiffs—
including Higashi—in Court. By their own admission, they chose to do so to avoid a 
consequence that they viewed as undesirable. 

Legal Standard 

The Court must consider six factors to determine whether Defendants have waived any right 
they might have had to insist their dispute with Higashi be arbitrated: 

(1) Whether [Defendants’] actions are inconsistent with the right to arbitrate; 

(2) Whether the “litigation machinery has been substantially invoked” and the parties “were 
well into the preparation of a lawsuit” before the [Defendants] notified [Higashi] of an 
intent to arbitrate; 

(3) Whether a party either requested arbitration enforcement close to the trial date or 
delayed for a long period before seeking a stay; 

(4) Whether a defendant seeking arbitration filed a counterclaim without asking for a stay of 
the proceedings; 

(5) Whether important intervening steps (e.g., taking advantage of judicial discovery 
procedures not available in arbitration) had taken place; and 

(6) Whether the delay “affected, misled, or prejudiced” [Higashi]. 

St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1196. 

The Court is cognizant that “waivers are not to be lightly inferred and the party seeking to 
establish a waiver bears a heavy burden of proof.” St. Agnes at p. 1195. However, as described 
below, the Court finds that Higashi has carried that heavy burden. 

This case was filed in November 2015. The motion to compel arbitration was made on 
September 5, 2017, almost two years later. In the intervening time, significant litigation activity 
occurred. With respect to the pleadings, two separate rounds of demurrers were filed. 
Subsequently, defendants answered the first amended complaint after the second round of 
demurrers was overruled. That activity took place between January 2016 and August 2016. At 
no time was it suggested to the Court that defendants would pursue arbitration of Higashi’s 
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claim. None of the answers filed by Defendants raises arbitration as an affirmative defense. 

In addition, defendants have engaged in extensive discovery activity directed at Higashi. In April 
2016, defendant Disclosure Source propounded form interrogatories, 14 requests for admission, 
22 requests to produce, and four special interrogatories on Higashi. (Kolesnikov Dec. ISO 
Opposition, ¶¶ 10-13.) In April 2017, defendant Disclosure Source propounded additional written 
discovery on Higashi, namely, a second set of form interrogatories, twelve more requests to 
admit, 32 more requests for production, and 29 more special interrogatories. (Id. ¶¶ 26-29.) 
Third party deposition subpoenas seeking information related to the Higashi transaction were 
issued. (Id. ¶ 36.) Finally, defendants deposed Higashi in September 2017 (after the motion was 
filed) for more than six hours. (Id. ¶ 37.) 

Defendants also filed, in October 2016, a lengthy motion for summary judgment, seeking to 
dispose of all plaintiffs’ claims in this case. As to some plaintiffs, they succeeded. As to Higashi, 
the Court denied the motion for summary judgment in March 2017. 

In their reply brief, defendants say that the Court should not consider the multiple demurrers and 
the motion for summary judgment as substantially invoking the litigation machinery because 
“those filings simply challenged Plaintiffs’ standing.” (Reply 3:17.) Of course, that fails to answer 
the obvious follow-up question: why could defendants not have made standing challenges in 
arbitration(s)? 

The reply continues by saying that the plaintiffs other than Higashi “never should have been 
named in this case in the first place, and their inclusion … created unnecessary delay.” (Reply 
3:19-20.) Again, the quoted passage raises an obvious follow-up question that is left 
unanswered: given that arbitration is a speedy and efficient means of dispute resolution, if the 
other plaintiffs never should have been named, why did defendants not seek to compel those 
disputes to arbitration so they could have been quickly and efficiently disposed of? Such a 
course of action would have eliminated the “unnecessary delay” about which defendants now 
complain. 

Finally, the reply says “[n]ow that there is only one Plaintiff remaining with a single arbitration 
agreement, arbitration is appropriate.” (Reply 3:21.) The Court disagrees with that statement. 
Defendants concede that each plaintiff was subject to an arbitration agreement. Arbitration 
potentially was “appropriate” with respect to each plaintiff at any point in this case. Arbitration 
might be more strategically convenient for defendants now that only one plaintiff subject to one 
arbitration agreement remains, but it is difficult for the Court to see how arbitration only became 
“appropriate” now. 

Like the defendant in Guess?, Inc. v. Super. Ct. (2010) 79 Cal.App.4th 553, defendants “took full 
advantage of the opportunity to test the validity of [Higashi’s] claims, both legally and factually, 
primarily at [Higashi’s] expense.” Id. at p. 558. 

Like in Guess?, defendants’ delay and conduct have resulted in Higashi’s loss of “whatever 
efficiencies that would have otherwise have been available to [her] through arbitration.” Guess? 
at p. 558. As the Guess? Court concluded, “the courtroom may not be used as a convenient 
vestibule to the arbitration hall so as to allow a party to create his own unique structure 
combining litigation and arbitration.” Id. (citation omitted). 

The Court finds that defendants’ actions in filing multiple rounds of demurrers, propounding 
extensive discovery, filing a lengthy and complicated summary judgment motion, and litigating 
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this case in court for nearly two years (both in isolation and when taken together), all without 
ever even suggesting that the dispute should be arbitrated, are inconsistent with a right to 
arbitrate. Those same actions demonstrate that the “litigation machinery” has been substantially 
invoked in this case, and that the parties are well into the preparation of this lawsuit. The Court 
finds that defendants’ delay of nearly two years before seeking to compel this dispute to 
arbitration and stay this lawsuit constitutes an unreasonably long period of time, and defendants’ 
explanation for their delay is unavailing. Important intervening steps in this matter have been 
taken, as described above. Finally, the delay prejudiced Higashi in that she has been deprived 
of whatever efficiencies would have resulted from arbitration. 
 

  

 7.  TIME:  8:30   CASE#: MSC16-01022 
CASE NAME: CENTRAL DELTA WATER VS. DELTA 
HEARING ON MOTION TO/FOR ATTORNEY''S'' FEES FILED BY DELTA 
WETLANDS PROPERTIES 
* TENTATIVE RULING: * 
 
The Court approves the briefing schedule set forth in the stipulation sent to the complex lit 
mailbox on October 17, 2017. However, the Court is dark on both December 7, 2017 and 
December 14, 2017. Accordingly, this matter is set for hearing on December 21, 2017, at 8:30 
a.m.  
 
If any party cannot attend a hearing on December 21, 2017, that party shall give notice in the 
usual way that it wishes to contest this tentative ruling and all parties shall appear on October 
19, 2017, and the Court will set a continued hearing date. Appearances by CourtCall will be 
acceptable.  
 
In that instance, the Court will expect that all parties will have met and conferred and arrived at a 
mutually agreeable date for the various attorneys’ fees motions to be heard in advance of the 
October 19 hearing. The Court suggests the parties come prepared with three acceptable dates, 
so that the Court’s schedule also can be accommodated. 

  

 8.  TIME:  8:30   CASE#: MSL16-02943 
CASE NAME: ASSET CAPITAL RECOVERY VS. LIB 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
ASSET CAPITAL RECOVERY GROUP, LLC 
* TENTATIVE RULING: * 
 
There is no proof of service showing that the moving papers were served on defendant.  
Therefore, the motion is denied without prejudice. 
 
If moving party timely served the papers and has a copy of a file-stamped proof of service, it 
may give notice (in the usual way) that it wishes to argue the tentative ruling, and bring a copy of 
the file-stamped proof of service to the hearing.  
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 9.  TIME:  1:30   CASE#: MSC13-00909 
CASE NAME: MUSHTAQ VS. WARMINGTON HERCULE 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
The parties are to appear.  

 

 
 

 


